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decision is not so ludicrous as writers on Evidence have attempted to show 
that it is, as the test of admission is not only that declarant be in extremis, 
but that he realize that he is in such a state, because upon this realization 
rests the reason for believing the statement true. Common experience shows 
that a person may be in extremis and not realize the fact. Similar to the 
above case are Reg. v. Cleary, 2 F. & F. 850, Reg. v. BedingHeld, 14 Cox C. C. 
341. The modern tendency, as illustrated by the main case, is to be more 
liberal and take into consideration the conditions and circumstances as well as 
the statements of the declarant. The best reason offered for the admission of 
such declarations seems to be the one advanced in Marshall v. R. R., 48 111. 475 : 
"The true foundation of the rule that they were admissible in cases of feloni- 
ous homicide, were policy and necessity, since that crime is usually committed 
in secret, and it cannot be allowed to such an offender to commit the crime, 
and, by the same act still forever the tongue of the only person in the world 
which could speak his crime." As stated in another case, "Declarations at 
the best are uncertain evidence, liable to be misunderstood, imperfectly remem- 
bered, and incorrectly stated." State v. Baldwin, 79 la. 714. The reason given 
above for the admission of such declarations is believed to be a logical one 
and the danger of admitting such evidence seems to render it proper that such 
admissions be confined to homicide cases with the recognized limitations. 
The question has frequently arisen whether such declarations should be 
admitted in abortion cases, and apart from statute it has been decided that as 
the death of the declarant is not the subject of the charge, such dclarations 
will not be admitted. People v. Davis, 56 N. Y. 95. In Indiana the death 
of the woman is made by statute an ingredient of the crime, and it has 
been decided that on this principle the declarations may be admitted. Mont- 
gomery v. State, 80 Ind. 338. In Massachusetts, New York and Pennsylvania 
statutes have been passed making dying declarations in abortion cases admis- 
sible. For a further discussion of the subject in other of its phases see article 
by Prof. V. H. Lane, 1 Mich. Law Rev., 624, also ib. 135. C. S. A. 



"Juvenile Courts" and Jury Trials for Neglected, Delinquent Chil- 
dren. — The duty and the power of the state to assume control of children 
who are deprived of proper parental care are recognized in two recent decis- 
ions in which constitutional questions concerning the establishment and 
procedure of "Juvenile Courts" are considered. {Commonwealth v. Fisher, 
— Pa. — , 62 Atl. Rep. 198; Hunt, Prosecuting Attorney v. Wayne Circuit 
Judges, — Mich. — , 12 Det. Legal News 673, 105 N. W. Rep. — ) 

In Pennsylvania the act of 1903 created no new court, but conferred juris- 
diction in caring for unfortunate or neglected children on an already existing 
court which the constitution recognized without defining its jurisdiction, anil 
the objection made to the act that this tribunal was an unconstitutional 
body, and without jurisdiction, was overruled. In Michigan the act of 1905 
attempted to confer upon the Circuit Court Commissioners of many counties 
judicial powers not conferred upon these officers by the constitution and, as 
the court considered that the language of the act indicated "not only the 
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purpose to provide for an uniform administration of the law, but for its gen- 
eral application in all territory not expressly excepted from its operation," it 
was held wholly unconstitutional. 

In each of these cases the further objection was raised that the acts denied 
to the child a right of trial by jury. The Michigan court did not pass upon 
this question, but the Pennsylvania court set aside the objection in the follow- 
ing terms: " 'The right of trial by jury shall remain inviolate,' are the words 
of the Bill of Rights, and no act of the Legislature can deny this right to any 
citizen, young or old, minor or adult, if he is to be tried for a crime against 
the commonwealth. But there was no trial for any crime here, and the act 
is operative only when there is to be no trial. The very purpose of the act 
is to prevent a trial, though, if the welfare of the public require that the minor 
should be tried, power to try it is not taken away from the court of quarter 
sessions; for the eleventh section expressly provides that nothing in the 
preceding sections 'shall be in derogation of the powers of the courts of 
quarter sessions and oyer and terminer to try, upon an indictment, any delin- 
quent child, who, in due course may be brought to trial.' This section was 
entirely unnecessary, for without it, a delinquent child can be tried only by a 
jury for a crime charged; but, as already stated, the act is not for the trial 
of a child charged with a crime, but is mercifully to save it from such an 
ordeal, with the prison or penitentiary in its wake, if the child's own good 
and the best interests of the state justify such salvation. * * * The act 
is but an exercise by the state of its supreme power over the welfare of its 
children, a power under which it can take a child from its father and let it go 
where it will, without committing it to any guardianship or any institution, 
if the welfare of the child, taking its age into consideration, cm be thus best 
promoted." This doctrine of supreme state control is also recognized by the 
Michigan court — though, as before stated, the objection to the Michigan act 
that trial by jury was denied, was not passed upon — as follows : "That the 
state should be and is profoundly interested in the moral and physical con- 
ditions of infant citizens goes without saying. The law recognizes, as the 
physical and the social senses recognize, the requirements of nurture and of 
education, mental and moral. Infancy imports wardship. It implies control, 
direction, restraint, supervision. Depending as it may and does upon the 
natural and usual sentiments attending parentage and family, society is con- 
scious and has from earliest times been conscious of the fact that conditions 
may be such that these dependencies are without support and that the state 
itself must in some cases be parent to the' children of the state. From the 
earliest times, the law while regarding the natural rights of parents and 
deciding between estranged parents with equal natural rights according to 
rules more or less certain, has always, in the last analysis of the particular 
case, set the welfare of the child, and the interest of the community in the 
welfare of the child, above every other consideration." 

The general purpose of statutes like those discussed in these two cases 
is the prevention of crime rather than its punishment. The misfortune of 
the child neglected by its parents and permitted to grow up in a corrupting 
environment, renders necessary the exercise by the state of parental authority. 
And the state, in exercising this authority for the purpose of reforming the 
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child, may deprive it of its liberty without a trial by jury. State v. Brown, 
50 Minn. 353, 52 N. W. 935, 36 Am. St. Rep. 651, 16 L. R. A. 691 ; Wisconsin 
Industrial School v. Clark County, 103 Wis. 651 ; Petition of Ferrier, 103 111. 
367; Ex parte Ah Peen, 51 Cal. 280. As pointed out, however, by the 
Supreme Court of Pennsylvania, a child charged with the commission of a 
crime has the right to have the question of its guilt or innocence of this crime 
established after a constitutional trial. State v. Ray, 63 N. H. 406, see Lee 
v. McClelland, 157 Ind. 84, 60 N. E. 602. J. H. B. 



